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SHALL THE SUPREME COURT OR LOCAL 
POLITICIANS INTERPRET? 





After reading Jones v. Portland, 245 U. 
S. 217, 62 L. Ed. 252, L. R. A., 1918, C, 
765, Ann. Cases, 1918, E. 660, and Green v. 
Frazier, 40 Sup. Ct. Rep. 499, the convic- 
tion is fairly well justified that, if a State 
legislature enacted the necessary legisla- 
tion to condemn and operate any industry or 
human endeavor or so to regulate operation, 
production and sales, that the result would 
be equivalent to ownership, and the highest 
appellate court of such state upheld it, the 
Federal Supreme Court in its present state 
of mind would feel obliged to decline to in- 
terfere on the theory, “that what was or was 
not a public use was a question concerning 
which local authority, legislative and judi- 
cial, had especial means of securing infor- 
mation to enable them to form a judgment ; 
and particularly, that the judgment of the 
highest Court of the State, declaring a given 
use to be public in its nature, would be ac- 
cepted by this Court unless clearly un- 
founded.” 


After permitting the communistic and 
disastrous experiments of North Dakota, as 
was done in the “Frazier” case, and judg- 
ing the situation from the viewpoint of the 
John Randolph Tucker constitutional 
school, one is somewhat at a loss to know 
what would be “clearly unfounded”—what 
may not be “affected with a public inter- 
est,” regardless of the many able discus- 
sions now appearing in print. The defini- 
tion would appear no longer to be con- 
trolled or the right measured by precedent 
or history, but seemingly by the whim of 
such local State politicians as happen to be 
in power, if one properly construes the 
“Frazier” opinion as leaving the definition 
to local officials. 


For the sake of argument, the issue might 
be viewed with equal interest from a practi- 





cal viewpoint and from a scientific one. 
Practically considered, man creates for the 
purpose of selling to others, and therefore 
for others, wherein the public is interested 
in all he does or produces, therefore every- 
thing is “affected with a public interest.” 
Moreover Providence made no_ useless 
thing and no exclusive thing. Obversely 
the very basis of democracy is equal oppor- 
tunity to live, to create and to trade and to 
develop individuality, reputation and char- 
acter, which conditions equally will develop 
the scientific or governmental viewpoint. 
It is the definition of “Yankee thrift.” It 
lies at the base of Republican form of gov- 
ernment, as opposed to socialism and com- 
munism, the mortal enemies of the natural 
rights of man. There can be no such thing 
as equal opportunity where the Government 
lays its restraining hand in whatever man- 
ner or for whatever purpose, though at 
times such a course was justified by stern 
exigencies, 


One is inclined to inquire whether we are 
unconsciously breaking away from the old 
standards of the Constitution in the present 
ruthless destruction of the natural rights 
of man, and become blind to a sacred past? 
Is this tendency the result of unselfish 
patriotism during the War, and is there 
hope that a reaction is due? It will be 
helpful to dwell a moment upon this 
thought. 


Under the stress of War neither the 
Fifth nor the Fourteenth Amendments to 
the Constitution proved practical stumbling 
blocks in the way of the sacred work of 
preparation to defeat the enemy. Fre- 
quently legislative disregard and judicial 
liberality, and even blindness, passed unchal- 
lenged. There were two reasons for this 
non-partisan and unselfish mental attitude 
both of which reach back and find their 
inspiration in the spirit, work and examples 
of the Founders of Government in Amer- 
ica and past interpretations by the Supreme 
Court. The first was the conviction of the 
purely practical that the defeat of the Gov- 
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ernment by the enemy would render prop- 
erty rights equally as uncertain, if they were 
not entirely destroyed. The second and the 
predominant reason was the profound faith 
in the announced intention of the Govern- 
ment, as interpreted by the Federal Su- 
preme Court well nigh a century and a half, 
to reinstate in all their vigor and spirit the 
two great Amendments to the Constitution 
guaranteeing civil liberty and property 
rights. It was the inspiration of the faith 
that it was a fundamental principle of the 
American government never to interfere 
with individual rights except under stress 
of necessity. Hence patriotism or compla- 
cency rendered almost without limit the war 
powers of Congress to take, to use and to 
trespass. Let us not be unmindful that the 
exercise of such a power had not been 
thought possible before the war. It is pur- 
suasive that this sentiment prevailed in spite 
of the highest judicial assurance that Con- 
stitutional limitations are not suspended by 
war, 


It must not pass unnoticed that this spirit 
of complacency is grounded upon a belief 
in a future compensation, for we are now 
discussing the inalienable right to “acquire 
and possess property.” And so is patriot- 
ism in a large measure made more keen and 
responsive, as sordid as that sentiment may 
appear to one unconscious of the dissatis- 
faction that follows inequality in sharing the 
public burdens and the incidental poverty 
that is made possible from substantial de- 
privation. George Washington advanced a 
large sum to the Federal Government dur- 
ing the Revolution, but received back every 
dollar upon its termination. There was a 
time when he was seriously embarrassed 
financially. "No man would question the 
high ethics of the Father of His Country or 
his devoted unselfishness. The incident is 
mentioned to prevent a possible idle mind 
from failing to grasp the underlying spirit 
of self-preservation resident in all human- 
ity. 

How important it is then to the peace and 
contentment and the commercial prosperity 





of the Nation that Governmental policy, 
both State and National in times of peace 
should reflect a determination to encourage 
and foster individual effort, initiative, com- 
petition and ownership, by guaranteeing the 
safety and the tranquillity of civil liberty 
and property rights and by permitting re- 
wards for individual initiative, resourceful- 
ness, frugality and thrift. This assurance, 
as near as may be, should be in the spirit 
of the Founders of governments in Amer- 
ica, viz: “That all men are by nature 
equally free and independent, and have cer- 
tain inherent rights, of which, when they 
enter into a state of society, they cannot by 
any compact, deprive or divert their 
posterity, namely the enjoyment of life and 
liberty, with the means of acquiring and 
possessing property, and pursuing and ob- 
taining happiness and safety.” (Va. Bill 
of Rights Sec. 1.) 


As has been surmised, contention is re- 
spectfully being made for both the right and 
duty of the Federal Supreme Court, upon 
the complaint of a citizen, or even a sister 
state to prevent the establishment by a State 
of a governmental policy contrary to the 
spirit of the Founders. As the individual 
States, so eventually may be the Nation! 

Under the scheme of the Federal Gov- 
ernment, the Supreme Court is the one con- 
stant and substantially unchanging element 
free from the dangerous influences operat- 
ing against a democracy pointed out by de 
Tocqueville. As the interpreter of the Con- 
stitution it is respectfully contended, that 
the Court stands as the only regulator of 
state conduct within the limitations of the 
National compact by peaceful means. 
There is none other except a resort to arms 
by other States or the citizens of the offend- 
ing state. 


A standard of ethics is as important and 
necessary in a family of states as in a fam- 
ily of human beings. Applying the analogy 
a State has an equal right to demand its 
observance of a sister State. Every fam- 
ily name represents a certain standard. So 
the werd “American” represents a stand- 
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ard of the family of States and a distinctive 
type of government, as well as a people, 
that has no prototype in history. It is the 
child of the genius and inspiration of the 
Founders. The correlation between Amer- 
ican standards and American governments 
alone assures the perpetuation of the 


American type. 


It is Americanism that is attracting the 
emigrant. They are coming to receive, not 
to bring something to America. When the 
emigrant comes into contact, one or the 
other must change. Shall it be the emi- 
grant or shall it be “Americanism?” There 
is but one answer. A great Nation must 
again spiritedly engage in internecine strife 
or it must stupidly die if pure ‘“American- 
ism” does not survive in all its vigor in 
every State government. It follows that 
it cannot survive if communism be permit- 
ted in certain States under the extension 
of the doctrine of “effecting” every impor- 
tant human endeavor “with a public in- 
terest.” 


We are constrained to inquire if the emi- 
grant, or a group of his mind, or their 
descendants, shall be permitted to cut down 
the tree of Americanism that they found es- 
tablished in a State; engraft upon its stump 
the foreign ideas of government from which 
they felt inclined or obliged to flee and call 
the result an American State entitled to full 
sisterhood and respect? May the indulgent 
Providence that has so favorably fixed the 
destiny of this great Country, forbid! Is 
political expediency, experimentation or 
license so essential to this generation that, 
in order to humor its obstinate, undiscip- 
lined and untrained soul, it must be per- 
mitted to tear down a tried, proved, sacred 
and revered structure that has made happi- 
ness possible to so many millions. Who 
but John Marshall’s great Court may pre- 
vent this suicide, by laying a restraining 
and disciplining hand upon waywardness, 
recklessness, and political opportunism ? 


THomas W. SHELTON. 





NOTES OF IMPORTANT DECISIONS. 





IS PROOF THAT DEFENDANT'S WIFE WAS 
A PROSTITUTE BEFORE MARRIAGE ADMIS- 
SIBLE AGAINST DEFENDANT’S PLEA OF 
SUDDEN PASSION ON LEARNING OF 
WIFE’S INTIMACY WITH DECEASED.—The 
Texas Court of Criminal Appeals in the spirit 
of Him who wrote on the sea-washed sand the 
guilt of the woman taken in adultery, has re- 
cently held that a prostitute who marries and 
fully discharges her duties as wife is entitled 
to the same protection from her husband and 
the same consideration from society as one who 
never strayed from the paths of virtue, and 
that her past life of shame and sin cannot be 
portrayed to the jury for the purpose of show- 
ing that the husband who killed another to 
save her name had nothing to fight about. 
Bereal v .State, 225 S. W. 252. 


In this case which was a_ prosecution 
for murder, the Court held that where defend- 
ant sought to reduce the crime to manslaughter 
because of sudden passion on learning of de- 
ceased’s criminal intimacy with defendant’s 
wife, where her conduct had been good for 
seven years, except with deceased, evidence that 
she had, prior to marriage, been an inmate of 
a house of prostitution was not admissible. In 
support of this position the Court said: 


“We cannot agree with the proposition that 
a man who has married a Magdalene may not 
love and be loved in return, and that she 
May not become the guarded object of his 
conjugal care. The man who frequents the 
houses of fallen women may feel that he 
is no better than they, and it would seem might 
link his fortunes with one of them without~for- 
feiting his right to care for her and protect her 
thereafter; and if from the time of their mar- 
riage, he have every reason to believe her true 
and faithful to him, he should have every right 
arising in behalf of another man in defense of 
the honor of his wife, while she occupies to 
him that relation. If the manslaughter was 
admitted to be predicated on some insulting 
words regarding her character before she mar- 
ried, or if immorality on her part subsequent 
to her marriage appeared to be known to ap- 
pellant, the case would be different, but if 
for seven years the woman had been appel- 
lant’s wife, without lapse, we think he might 
invoke the law of manslaughter unhindered by 
proof of what she had been before they mar- 
ried. Ballard v. State, 71 Tex. Cr. R. 587, 160 
S. W. 716.” 


Where defendant seeks to justify a killing or 
reduce the degree of culpability by reason of 
some insult or wrong done his wife, it is of 
course competent to inquire whether she is in 
fact his wife. In a New York case it was held 


we 
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that defendant may be cross-examined as to the 
circumstances under which he met his wife and 
the life she was then leading, with a view to 
showing that she was not his wife, but his mis- 
tress. People v. Webster, 139 N. Y. 73, 34 N. 
E. 730. 

It is also to be borne in mind that the rule 
stated in the principal case does not prevent 
testimony on behalf of the state of the wife’s 
previous intimacy with deceased since in that 
case the husband's act in killing his wife’s 
paramour would not be “sudden passion, but 
revenge,” and the crime would not be reduced 
in degree. State v. Avery, 64 N. C. 608. 


RECENT INCOME TAX DECISIONS. 


The following are a few interesting decisions 
of the Treasury Department involving Income 
Tax matters: 


When Attorney's Fees Are Not Deductible.— 
“The fees paid by a property owner to an at- 
torney for his services in securing a reduction 
of an assessment imposed for a local benefit are 
not a proper deduction as a business expense. 
As such fees were paid to reduce a necessary 
capital expenditure in connection with the 
property against which the asssessment was 
levied, they constitute a part of such capital 
expenditure, and hence are to be considered a 
part of the cost price of the property for the 
purpose of determining gain or loss in event 
of its sale. (Also sec. 214 (a) 1, art. 101.)”"— 
Office Decision No. 739. 


Where Low Salaries Have Been Paid.—‘If a 
corporation has paid no salaries to its officers 
during 1917, or has paid them salaries which 
were unusually low in comparison with the sal- 
aries paid to the officers of competing concerns, 
and thereby created an abnormal condition 
which seriously affected its net income and tax 
liability, it may properly receive consideration 
with the view to determining its excess profits 
tax liability for 1917 in accordance with section 
210 of the Revenue Act of 1917."”—Committee 
Recommendation No. 326. 


Amounts Distributed at Liquidation or in 
Excess of Profits—‘The surplus and undivided 
profits referred to in article 1549 of Regula- 
tions 45, means the earnings and profits accu- 
mulated since February 28, 1913, and on hand 
at the date upon which the dividend is paid. 
Any distribution in excess of such undistributed 
earnings and profits represents a return of cap- 
ital to the stockholder and if the amount of such 
return of capital is in excess of the cost to the 





shareholder of his stock or its fair market value 
as of March 1, 1913 (if acquired prior to that 
date), the amount of the excess represents tax- 
able ircome to-him subject to both the normal 
tax and surtax for the year of its receipt. In 
case of the liquidation of the corporation or 
the sale by a stockholder of his stock upon 
which he has had a certain return of capital, 
the amount so returned to him must be added 
to the amount received in liquidation or to the 
selling price, as the case may be, for the pur- 
pose of determining the gain or loss arising 
from the transaction. If, prior to the liquida- 
tion of the corporation or the sale of the stock, 
the shareholder has received a return of capital 
in an amount equal to the cost of his stock or 
its fair market value as of March 1, 1913, as 
the case may be, the entire amount received by 
him from the liquidation or sale represents 
taxable income subject to both normal tax and 
surtax for the year in which received.’’—Office 
Decision No. 736. 


Sale of Stock Received as Dividend.—‘Held, 
that stockholders receiving a stock dividend 
upon stock purchased at different times subse- 
quent to February 28, 1913, and at different 
prices, may not use as a basis for computing 
gain or loss upon the sale of such dividend 
stock, the quotient of the total cost of the pur- 
chased stock divided by the total number of 
old and new shares added together. Each share 
of dividend stock sold must be allocated to a par- 
ticular lot of purchased stock and the basis for 
determining gain or loss upon the sale of any 
such stock shall be determined by using the 
cost of the shares to which such dividend share 
has been allocated. If the particular lots can- 
not be identified, the provisions of paragraph 3 
of article 1547, as amended by Treasury Deci- 
sion 3059, must be followed. If, however, the 
taxpayer is able to identify his various pur- 
chases, he may allocate, according to his wishes, 
the stock received as a dividend, except that no 
share of purchased stock may, for the purpose 
of this computation, be credited with more than 
its proportionate share of the dividend stock.” 

“In computing the gain or loss upon the sale 
of the purchased stock it is held that the same 
basis must be used in each case as is used in 
computing the gain or loss resulting from the 
sale of dividend stock allocated to the particular 
lot of purchased stock which is sold. (Also sec. 
202, art. 1561.)"—Office Decision No. 735. 


Doing Business on Large Amount of Bor- 
rowed Capital.— ‘Where a corporation operated 
its business with a large amount of borrowed 
capital during the year 1918, and thereby cre- 
ated an abnormal condition which rendered its 
invested capital disproportionate to its net in- 
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come as evidenced by comparison with repre- 
sentative corporations engaged in a similar or 
like trade or business, and where it received 
insurance on the life of one of its officers which 
created an abnormal condition with respect to 
its net income, it may properly receive consid- 
eration with the view of determining its excess 
profits tax liability for 1918, in accordance with 
sections 327 and 3828 of the Revenue Act of 
1918.”"—Committee Recommendation No. 327. 


Depreciation of a Leasehold Interest—‘‘The 
M Company obtained a lease in 189— covering 
a period of 99 years, for which it pays nothing 
except the stipulated annual rent. The ques- 
tion raised is whether the company may set up 
the value of said lease as of March 1, 1913, and 
charge off depreciation over the remaining term 
of the lease.” 


“In the case of a lease held by the original 
lessee who acquired it prior to March 1, 1913, 
without any payment other than a stipulated 
annual rent, the presumption is that the lease 
had no value as at March 1, 1913. Under this 
presumption there is no basis for a depreciation 
deduction. This presumption can be overcome 
only by evidence showing conclusively that the 
lease had a value as of March 1, 1913, for de- 
preciation purposes. There is no prescribed 
method by which the value of a lease as of 
Mareh 1, 1913, in excess of its presumptive 
value as at that date may be established. The 
burden is upon the taxpayer to establish the 
basis for depreciation to the satisfaction of the 
bureau.’’—Office Decision No. 720. 


Sales on Installment Plan.—‘In the case of 
sales of personal property where substantial 
initial payments are made (more than 25 per 
cent of sale price), article 42 of Regulations 45 
provides that obligations of the purchasers are 
to be regarded as the equivalent of cash. It is 
recognized that in many sales of this type the 
obligations of purchasers, even though repre- 
sentea by notes or other paper in negotiable 
form, cannot be discounted or otherwise con- 
verted into cash without material loss because 
of lack of credit on the part of the buyer and 
the nature of the property covered by such 
contracts. The obligations of the purchasers 
is those cases can scarcely be considered the 
equivalent of cash in any sense, and it is not 
contemplated by the regulations that such obli- 
gations are required to be so treated. On the 
other hand, the profits from such sales may be 
computed in accordance with the rule prescribed 
in cases of the sale or contract for sale of per- 
sonal property on the installment plan, pro- 
vided, of course, the taxpayer chooses to do so 
as a matter of consistent practice, and pro- 





vided a statement is attached to the taxpayer's 
return disclosing the fact and showing con- 
clusively that the obligations of the purchasers 
are not the equivalent of cash.”—Office Deci- 
sion No, 715. 








AFTERMATH OF CODIFICA- 
TION.* 


THE 


It may seem difficult to imagine any phase 
of codification that has not heen discussed 
and exhausted at the meetings of our bar 
associations and kindred learned bodies 
since David Dudley Field joined issue with 
James Coolidge Carter. Codification has 
been praised and condemned. declared in- 
evitable and impossible, pronounced neces- 
sary and futile, timely and premature. 
Most of these utterances, however, have 
heen put forth in a spirit of prophecy, and 
in this connection it is good to remember 
the pragmatic test of prophecy that the 
greatest of the prophets set down: 


“Tf the thing follow not nor come to pass, 
that is the thing which the Lord hath not 
spoken; the prophet hath spoken it pre- 
sumptuously, thou shalt not be afraid of 
him.”? And now that the codification of 
a considerable section of our everyday law 
is a reality, we need not be afraid to re- 
mind the prophets that their warnings and 
promises seem to have been as thoroughly 
forgotten as party-platforms the day after 
an election—and probably for the same rea- 
sons. The Anglo-American respect for 
what the Latins merely shrug their shoul- 
ders at, the fait accompli, is a wonderful 
institution. What else distinguishes our 
hard-fought political campaigns from those 
of some of our less favored neighbors, 
among whom every decision at the polls is 
likely to be a signal for a new revolution? 
Here the beaten party takes his whipping 


*An interesting paper read before the Associa- 
tion of American Laws at St. Louis, Aug. 23, 
1920. Dr. Isaacs is a Professor of Law in the 
University of Pittsburg. 

(1) Deuteronomy XVIII, 22. 
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as gracefully as he can in silence, and the 
successful party is too gracious even to say: 
“T told you so.” And the victory of codifi- 
cation, at least in certain divisions of law, 
is quite a decided one; it has been endorsed 
by more States and with fewer mental res- 
ervations than has either the Eighteenth or 
the Nineteenth Amendment. 

In fact, we are already beginnirfg to see 
signs of an aftermath in the fields that the 
Commissioners on Uniform State Laws 
have made their own, particularly the fields 
covered by the Negotiable Instruments Law 
approved in 1896 and since adopted in fifty- 
one jurisdictions and the Sales Act ap- 
proved ten years later and since adopted in 
twenty-three jurisdictions. These are based 
on similar English acts of 1882 and 1894, 
respectively. So we already have a little 
experience to rely on in determining 
whether our prophets have spoken presump- 
tuously or not. At the very outset it is 
abundantly clear that both sides have exag- 
gerated just a little. Codification has not 
utterly destroyed the foundations of the 
common law, nor has it made the law so 
clear that he that runs may read. But it has 
brought with it some new problems which 
without receiving articulate expression, are 
beginning to trouble in various ways the 
law teacher, the text writer, the practicing 
lawyer and judge, the jurist and even the 
codifier himself. Is there any underlying 
connection among the difficulties independ- 
ently discovered by the several types of men 
of law? Can they by seeing each other's 
difficulties, the better understand their own? 
For example, the law teachers of the coun- 
try reached the point last winter of as- 
sembling a round table to discuss the meth- 
ods of teaching codified law. Every law 
teacher knows that the problem is a prac- 
tical one, and not merely a reflection of El- 
lenborough’s naive fear that simplification 
of rules would interfere with the vested in- 
terests of technically trained men. But is 
the problem fundamentally different from 
that of the text-writer, who without realiz- 
ing the fact that others share his difficulties, 





is in a constant quandary whether to set 
out the code in bold face type as the basis 
of his text, or put it into an appendix or 
ignore it, or to confine his attention to those 
of its points that have attracted the most 
judicial lightning? The practicing lawyer 
and judge are, of course, confronted with 
minute problems of construction, which are 
apt to take the form in their minds of a 
traditional, local, against a uniform, na- 
tional rule on specific points. In reality the 
issues involved are frequently deeper than 
that of uniformity against particularity ; 
but, conceding for the moment that this is 
the ifmmediate issue, it still involves several 
general questions of statutory interpreta- 
tion, and what is more fundamental a habit 
of mind with reference to the words of the 
written law. The detailed problems of con- 
struction can readily be illustrated in the 
course of the cases on a few mooted ques- 
tions, such as the admissibility of parol evi- 
dence to change the status of an anomalous 
endorser.*? The growth of a habit of mind 
with reference to the written law, on the 
other hand, is not such an easy scientific 
specimen to pin down or display in alcohol. 
I venture the opinion, however, that where- 
as the older lawyer in running down the 
law leaves his statute book to the last mo- 
ment to be consulted, “just to make sure 
that they haven’t gone and changed the law 
on us,” younger men are forming the habit 
of beginning their search in the annotated 


compiled statute book—and sometimes they — 


don’t have to go much further. It is in the 
work of the jurist that we may expect such 
an atttitude towards statutes as part of the 
groundwork of modern law, to begin to as- 
sume the proportions of a dogma. One 
need only compare the lectures of the late 
Mr. Carter, which surely seemed the height 
of plausibility to his contemporaries, with 
the endeavors of the new generation of 
leaders in our bar associations to elevate 
legislative drafting to an art, to study note- 
worthy changes in statute law, to extend the 


(2) Cf. note in 29 Harv. L. Rev., 541 on Uni- 
form Construction of the Uniform Acts. 
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hope of uniform legislation far beyond its 
original boundaries, to classify and re-state 
the law not, it is rue, as pure Benthamites, 
but, let us say, as Neo-Benthamites. If 
our writers on the general theory of law 
have not come to the point of speaking of 
legislation as the normal form of law—as 
has happened in other countries in certain 
stages of legal development—they at least 
deal with it as one of the legitimate forms 
of law. Codification, both that which is 
called by the name and that which is the 
cumulative result of session after session of 
the legislature, has forced them into this po- 
sition. Finally, the codifiers themselves 
have been confronted by certain problems 
growing out of the attitude of courts to their 
work. They have learned the wisdom of 
inserting a definite clause on interpretation 
in the interest of uniformity and even the 
ultimate necessity of a special code on uni- 
form interpretation. Apparently after the 
law is codified and made uniform something 
must be done to keep it so. Hence the pro- 
priety of the commissioners’ lending of their 
auspices to the publication of an edition of 
their codes, annotated with decisions from 
all jurisdictions. 


Clearly then, there is an aftermath of 
problems and tasks in the field of 
codification. Are they a wild, miscellane- 
ous, haphazard aftergrowth of weeds and 
thorns and thistles? Or are they a second 
crop that the workers in the field might 
reasonably have expected? I venture the 
opinion that the aftercrop is the natural 
product of what has been sown. The nor- 
mal aftermath of codification is glossation. 

The Glossators best known to legal his- 
tory are the disciples of Irnerius of Bolog- 
na, who flourished in the Eleventh Century, 
down to Accursius, the writer of the great 
Glossa, summarizing all the work of the Bo- 
logna school. A gloss, as the etymology of 
the word suggests is primarily the word-by- 
word interpretation of a legal text. The 
rise and decline of that great school of law 
represents the development and degenera- 
tion of the method of glossation as applied 
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to the Roman Corpus Juris in Western Eu- 
rope. The Glossators of Bologna are how- 
ever, by no means the only students of law 
who have “discovered” this method of deal- 
ing with authentic texts. In fact, every au- 
thentic text, whose history as a human docu- 
ment we are able to trace has been subjected 
to the same treatment—word study—and 
the reasons are not hard to guess. As one 
writer with whom I have had the privilege 
of pondering over the history of one of the 
codes has aptly expressed it: 


“Law changes as language changes. 
Laws are words; words are laws. In the 
beginning there were customs, conventions 
—words. They became laws. We have 
codification. Codification is law (or lan- 
guage) stereotyped, rigid fixed, dogmatic— 
prosaic. The experience reflected in the 
code is the past ; and life brings new experi- 
ences. The words acquire new meanings 
or shades of meanings in different genera- 
tions; among different individuals of the 
same generation. ‘What do they mean?’ be- 
comes the vexing question. Glossation in- 
evitably follows. The scribes, the learned, 
the lawyers or the judges are to discern 
their ‘true’ meaning by a logical process of 
reasoning. Alas, reason soon becomes pseu- 
do-logical syllogism, and sinks into mere 
playing with words—with words or laws 
dead or dying; with words without content 
or meaning.’”® 


To this proposition the average Anglo- 
American lawyer, none too fond of ab- 
stractions, would react somewhat as fol- 
lows: “I have never had occasion to think 
of it that way, but if you mean that a code 
is words and that words require interpre- 
tation, the proposition is quite obvious ; but 
what of it?” In other words, he would 
demur. Not so the true codifier. His psy- 
chology was voiced long ago by the prophet 
and lawgiver, whom I quoted at the outset: 

“Ye shall not add unto the word which 
I command you, neither shall ye diminish 
from it.’ 


(3) A. S. Oko, in 65 U. of Pa. Law Review, 
662; reprinted in 62 Ohio Law Bulletin, 243, and 
in 50 Chicago Legal News, 71. 

(4) Deuteronomy IV, 2. 
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One might quote the Babylonian Ham- 
murabi to the same effect, or cite the Creton 
Charondas’ sardonic methods of preserv- 
ing his code against innovations or easily 
pick from the pages of continental legal 
history Justinian’s efforts to prevent glossa- 
tion or Frederick’s or Napoleon’s and pos- 
sibly derive from them some such quasi- 
mathematical proposition as this: That the 
more strictly you forbid tampering with 
your code, the wilder the havoc that will 
be played with it subconsciously, if not sur- 
reptitiously, under the guise of mere appli- 
cation to facts without interpretation. 
When we look behind the fictions resorted 
to, we shall find glossation and growth by 
glossation in every case. For our purpose a 
good old English precedent will sufficiently 
establish the psychology of the codifier. In 
1307 when a lawyer attempted to do the 
very thing that dismays our commissioners 
today, namely to suggest that the Statute 
of Westminster the Second could not be 
presumed to change the common law. but 
merely to restate it, Hengham, the Chief 
Justice, snapped at him: 

“Do not gloss the statute ; we understand 
it better than you do, for we made it.”* The 
draftsman of a modern code would not be 
so harsh; under extreme provocation he 
would simply suggest that some one had 
“failed to give effect to what seemed the 
natural meaning of the statute.”* Yet a 
peculiar fate seems to pursue codifiers, for 
they very frequently become the first glos- 
sators of their own work. 


rassment of involving present company. Of 
course in the case of modern codes, there 
is no necessary inconsistency between codi- 
fying and glossing, for the codes themselves 
express the wisdom of the ages nowhere 
more clearly than in those passages where 
they recognize the necessity of glossation 
and gracefully make room for it. 

So after all there is no genuine traverse 
of the proposition that the aftermath of 


(5) Y. B. 33-35 Ed. I. (R. S.) 82. 
(6) Cf. 2 Williston, Contracts, 2109, n. 16. 


I shall mention ' 
Hengham and Planck to avoid the embar- ; 


. 





codification is glossation—there is only the 
question: What of it? With deference, 
I submit that the effects of the external 
form of the law, and particularly the ef- 
fects of codification, even partial codifica- 
tion, in producing a generation of glossa- 
tors, are far more sweeping than is gener- 
ally conceded in juristic literature. Let us 
consider first the effect of glossation in the 
practical administration of justice ; then its 
effect in what I may call the academic 
circles, among teachers, writers and jurists ; 
and finally its effect on the processes of 
law-making and the manner in which glos- 
sation is finally displaced. 


In practice, the first result of codification 
is a tremendous limiting of the possible con- 
siderations that can be placed before the 
court in argument. The law as it ought to 
be—yes, according to some, even the law 
as it has been—ceases to be a cri‘erion by 
which to judge what the law is. It is be- 
side the point to ask whether this limita- 
tion is good or bad. Undoubtedly in the 
seesawing between certainty and justice, the 
weight of certainty is on the side of codifi- 
cation. Furthermore, a statute is above 
reason—so there is not much use in arguing 
against one. You will be told that your 
argument would be a good one if addressed 
to the legislature. Rather cold consolation 
—is it not? All that the court can do is 
to scrutinize the language closely and say 
something like this: 





“As it is not payable to order or bearer, 
it is not within the definition of a bill of 
exchange found in the Negotiable Instru- 
ments Act. General Statutes No. 4296.7 
If you persist, you will draw down some- 
thing like this: 


“The language of this section, when given 
its usual and ordinary significance ought to 
leave no room for doubt upon the subject. 
There is however, such a universal dispo- 
sition among lawyers to look for some hid- 


(7) Windsor Cement Co. v. Thompson (1913), 
86 Conn. 511. 
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den or subtle meaning in the most simple lan- 
guage, that it has become quite the fashion 
to require the courts to construe statutes 
which, to the average lay mind, seem to re- 
quire no construction.”* 
finds a judge who does not boast of the pos- 
session of an “average lay mind,” and the 
result is a more sympathetic attempt to 
carry the language to its logical conclusion. 
Here we reach a second and more typical 
stage of glossation. Thus in commenting 
on the words “as indorser” in the Negoti- 
able Instruments Law, an Ohio court says: 


Occasionally one 


“But we are required by the inexorable 
rule of construction to give them some sig- 
nification, some meaning consistent with a 
rational purpose in placing them in a stat- 
ute. The lawmakers were making law.’ 
The learned Ohio judge differs only in de- 
gree, and not a very great degree, from the 
Talmudic Glossators who held that not a 
single word, not even a single letter of 
the Bible was without its legislative sig- 
nificance. 

Of course there are various schools of 
glossators even in practice, and perhaps 
from the very beginning of the post-mor- 
tem history of a code. In this country, as 
already intimated, the line of cleavage 
seems superficially to be between those who 
do and those who do not believe in further- 
ing the cause of uniformity. At present 
those who favor uniformity seem to be the 
literalists and those who insist on carry- 
ing out the local traditions of their own 
state, seem to be emancipated from the let- 
ter of the law. But the condition can easily 
be reversed and probably eventually will 
be. When the body of new case law is 
sufficiently large, those who want uniform- 
ity at any price will be saying that if the 
matter were one of first impression they 
would probably take the words to mean so- 
and-so, but since most other jurisdictions 
have interpreted them otherwise, in the in- 


(8) Brewster v. Schrader (1899), 26 Mise. (N. 
Y.) 480. 
(9) Rockfield v. First National Bank (1907), 


77 Oh. St. 311, 326. 








terest of uniformity they feel constrained 
to interpret them thus-and-thus: “In Eng- 
land where the question of uniformity is 
not thrust into the foreground, the line of 
cleavage is more clearly between those who 
begin with the words of the statute as su- 
preme and those who recognize in words 
simply an imperfect means to convey ideas 
otherwise ascertainable. The alternative is 
sharply presented by Lord Hershell before 
the House of Lords in an opinion which is 
nothing but a huge gloss on the word “ficti- 
tious,” as used in Section 7 of the Bills of 
Exchange Act: 


“My Lords, with sincere respect for the 
learned judges who have taken this view, I 
cannot bring myself to think that this is 
the proper way to deal with such a statute 
as the Bills of Exchange Act, which was in- 
tended to be a code of the law relating to 
negotiable instruments. I think the proper 
course is in the first instance to examine 
the language of the statute and to ask 
what is its natural meaning, uninfluenced 
by any considerations derived from the 
previous state of the law, and not to start 
with inquiring how the law previously 
stood, and then, assuming that it was prob- 
ably intended to leave it unaltered, to see 
if the words of the enactment will bear an 
interpretation in conformity with this 
view. ””2° 


This attitude towards a code is quite in 
keeping with the Anglo-American tradition 
that legislation is essentially patchwork; 
that therefore, “there are three points to be 
considered in the construction of all remed- 
ial statutes; the old law, the mischief and 
the remedy.”"* To the Anglo-American 
court the most elaborate code is nothing but 
a more or less remedial statute, though the 
patch-work, like that in the tramp’s trousers 
may have all but displaced the original 
fabric. Thus even the courts that favor 
uniformity reach their conclusion through 
this channel ; they discuss lack of uniform- 
ity as “the mischief.” And yet, it is not 
impossible to find decisions under our codes 

(10) Bank of England vy. 


[1891] A. C. 107. 
(11) 1 Bl. Com. *87. 


Vagliano Bros., 
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that reason in Continental European fash- 
ion, on the “principles” involved in the code 
and “analogies” that may be indulged in 
on the basis of them. Thus an Iowa court 
collects the passages in the Negotiable In- 
struments Laws that “provide for flexibility 
in fixing the time of payment” and con- 
cludes on this basis that renewability does 
not destroy negotiability under the code. 
There are principles embodied in the codes, 
but as yet we have not formed the habit of 
looking at them beyond the letter. The very 
opinion just cited, after reaching the heights 
falls back into mechanical glossing very 
quickly, defining such terms as ‘“determin- 
able future time” and “contingency” as tim- 
idly as if old Gradgrind himself were cate- 
chising the courts.’ 

Closely allied to the practice of laying great 
stress on definitions is the practice under the 
codes of giving a man a name, and like the 
proverbial dog, letting him run. I have in 
another connection discussed the standard- 
izing of contracts under codes,’* and have 
used the word “status,” perhaps not with- 
out a little violence, to indicate a standard- 
ized relation or position, that is, one in 
which your rights and duties are not defined 
in detail by your own order or to your own 
measure, but in accordance with some gen- 
eral presumption of law, once you have en- 
tered into the relation. Thus a good many 
of the uniform codes give you standardized 
contracts with officially tested parts. The 
cause of efficiency in business is served in 
the case of a standard warehouse receipt, 
insurance policy or sale in very much the 
same way as it is served when standardiza- 
tion makes very cheap automobiles a com- 
mercial possibility. And perhaps some of 
the draw-backs are the same—for there are 
conditions in life where a hand-made rather 
than a machine-made contract is desirable. 
But when the standardized form is used, a 
named. status, rather than the ordinary cot- 


(12) State Bank of Halstad v. Bilstad (1913), 
162 Iowa 433. 

(13) The Standardizing of Contracts, 27 Yale 
Law Journal, 34, reprinted in 144 London Law 
Times, 222, 243. 





tract theory of intention. will fix the inci- 
dents of your relation. Thus, if you are an 
“unpaid seller,” you will do well mechani- 
cally to trust the Sales Act. If the Nego- 
tiable Instruments Laws say you are an 
“indorser” by the weight of authority, you 
may as well forget all about your special 
understandings ; so far as the outside world 
is concerned, you are an indorser. That is 
how the Glossator with his code in his hand, 
likes to deal with you. As one court says 
of the anomalous indorser: 


“The act does not merely raise a pre- 
sumption that he is an indorser, but his 
status to the instrument is absolutely fixed 
by it, and cannot be changed by parol 
proof.”'* On the same point another court 
says: 


“Where the statute fixes the status of a 
party to a negotiable instrument as being 
that of an indorser, parol evidence is not 
admissible to vary such status.”° Of 
course, some of the courts have not reached 
the status of glossators, and others have 
not even awakened to the fact that any of 
the Uniform Acts have been passed in 
their States—but is it not fair to assert that 
glossation is gradually making its way into 
legal practice ? 


Law teaching and writing, and for that 
matter legal thinking are quite responsive 
to the conditions that prevail in the world 
of practice. Some of the reasons are ob- 
vious. Law teachers are in the main trained 
primarily to be practitioners, and most of 
the law teachers in this country are or have 
been in active practice. Again, it is such a 
short step from the class room to the law 
office, that the students who sit at the law- 
teacher’s feet, can keep those feet on earth, 
no matter where the teacher’s head may be. 
Consequently, you simply cannot teach codi- 
fied law in the old way. With your indul- 
gence, I shall repeat some of my musings 


(14) Lighter v. Kuntz (1915), 126 Md. 474, 
476. 

(15), Baumeister v. Kuntz (1907), 53 Fla. 340, 
346. 
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on this subject from the blissful ante-bellum 
days: 

“Our ignoring of the relation of the State 
to the law and in fact, of all statute law, 
cannot go on forever * * * Will the 
next generation be pondering over excerpts 
from the code, and will it spend its time 
studying out the implications of every word, 
using history to fill in the gaps, with ‘En- 
cyklopedie’ as the frame, and hermeneutics 
as the general content of the course—as 
they do in the German law schools today ?”"® 
I do not present this as a consummation to 
be wished, for in Germany there are traces 
of a type of teacher that has gained a cheap 
reputation for learning by memorizing in- 
terminable selections from the Code and a 
type of misguided students who follow his 
example. Fortunately they are a_ small 
minority, but if the aftermath of codifica- 
tion seems to furnish a pasture for their 
type to graze on, I shall not be surprised 
to see a strong movement develop right 
here in favor of freie Rechtsfindung or any- 
thing else to frighten them away.’ I doubt 
very much, however, whether code-excerpts 
and hermeneutics will take the place of case 
material for any length of time in the teach- 
ing of codified subjects in this country. A 
rich layer of case material already covers 
the more important codes, and the layer 
will soon be deep enough to permit students 
to work in it with great profit. An an- 
alogy is furnished by the study of Consti- 
tutional Law. Even until Story’s day our 
Constitutional Law was pretty largely word- 
study. But the super-structure is really 
what we work with today. A more recent 
illustration is patent-law. Here the statute 
was intended to take care not only of gen- 
eral principles but also of details ; but mod- 
ern patent-law flourishes in the super-soil 
of patent cases. To study this is not the 


(16) 381 Harvard Law Review, 409. 

(17) The essays on this subject and the 
French libre recherche, in the Science of Legal 
Method, clearly belong to the period of reaction 
against the earlier and more servile types of 
glossation. The problem is old in France, new 
in Germany, and hardly realized in America ex- 
cept in the field of Constitutional Law. 





same as delving in a substratum, though 
that too will serve a limited purpose. In 
other words, a case-book composed before 
the code cannot’ serve as a case-book on 
the code, without taxing the teacher’s in- 
genuity almost as much as if no book ex- 
isted at all. At best, in the transition stage 
the teacher’s ingenuity will be taxed in 
teaching these subjects effectively—and who 
can lay down rules for the exercise of in- 
genuity ? 

The text-writer’s problem is exactly like 
the teacher’s except that no one compels 
him to write a text. He may present his 
learning in an annotated edition of the 
Code, after the order of Professor Bran- 
nan’s monumental G/ossa on the Negotiable 
Instruments Act. A cross between a run- 
ning text and an annotated code make work, 
but I am afraid, that except in the hands of 
a master driver, it will prove a balky mule. 


The effect of very general codification on 
abstract juristic thought I have discussed 
elsewhere.** As our codification is by no 
means general, we need only expect to find 
tendencies developing on the basis of it and 
even these not free from counter-tendencies. 
Glossation tends to develop into principles 
of exegesis, which are a kind of juristic 
science. As to legal philosophy, the definite- 
ness of the law that is, tends to banish the 
law that ought to be to realms unvisited by 
the man-of-law. The desire to shape law 
that animated the codifiers, ceases to be a 
living motive and the old constructive theo- 
ries of law as a plastic means to an end be- 
gin to seem unreal. Such legal history, le- 
gal philosophy, social science, comparative 
law or analysis of law as is indulged in by 
the glossator, is likely to be used simply as 
an aid to get at the “true” meaning of the 
enactment, though in course of time it will 
probably be the means of bringing a new 
freedom, from the letter that killeth. 


(18) The Schools of Jurisprudence, 31 Har- 
vard Law Review, 373, 400-405. If we classify 
the schools, not on the basis of what they want, 
but of how they propose to get it, the external 
form of the law serves as a ready clue to the 
prevailing tendencies of any given time or place. 











72 CENTRAL LAW JOURNAL 





No. 4 








It is amusing to run through the prophe- 
cies on codification of the last generation 
and find practically nothing of these prob- 
lems that teaching, writing and jurispru- 
dence have The favorite 
theme of the prophets is the anticipated ef- 
fect on law-making. But law-making proc- 
esses, contrary to the warnings of the op- 
ponents of codification and the frank con- 
fession of most of its friends, do not, when 
codification is erected like a “dam in the 
stream of progress” cease to flow—they 
simply seek other channels. There is of 
course, a natural hesitancy too about delib- 
erately changing a code by piecemeal legis- 
lation, especially a code established in the 
name of uniformity. And, in passing, it 
may be noted how frequently the desire for 
uniformity has been made the occasion for 
codification. The inconvenience of chang- 
ing one’s law as frequently as he changed 
horses was a factor in pre-Napoleonic 
France. Uniformity was a very important 
factor in the German movement for codifi- 
cation. Of the ancient codes it has been 
suggested that the principal motive behind 
them was to force upon newly conquered 
territory the laws of the conquering king- 
dom. It is not to be supposed, of course, 
that uniformity and codification are insep- 
arable ideas. Before the days of easy ac- 
cess to legislatures, Kent and Story made 
their contributions to the uniformity of 
American Law by supplying standard text- 
books and also (unlike Shaw and Gibson) 
by casting their national influence as judges 
in its favor. And the great national law 
schools of the country are still carrying on 
their work by means of teaching the “bet- 
ter rule,” the very thing which Mr. Willi- 
ston has happily remarked is sought to be 
codified in the uniform codes. And per- 
haps the Commissioners may even find it 
possible to supplement their work of true 
codification by supplying a clause that can 
be inserted in our rapidly multiplying gen- 
eral codes or official texts of compiled stat- 
utes to authorize courts to give due con- 
sideration to the ideals of uniformity in all 


encountered. 





statutory interpretation—or why not in all 
adjudication? But just at present the ex- 
ternal form of our law invites codification 
of details of substantive law as the most 
obvious means to the attainment of uni- 
formity. And thus, in the codes before us 
there is a treaty-like element, an inter-state 
feature, which strengthens the disinclina- 
tion of lazy human nature to tamper with 
what has once been officially finished. Con- 
sequently we must look for onward move- 
ments in side channels. 


One of the non-legislative methods of de- 
velopment in Continental Europe has been 
through administrative regulation, behind 
the thin pretense, or pretense that such reg- 
ulation did not affect private law. Such a 
fictitious mode of dealing with the matter is 
most useful in periods of glossation and pre- 
pares the way through executive justice for 
a later period in which rough general prin- 
ciples or equity are the predominant fea- 
tures in legal development. I merely throw 
out as to the codes before me the sugges- 
tion, that since the sales code was drafted 
some old ideas have been revived, giving a 
peculiar status to the common vendor and 
even looking toward a justum pretium in 
business. There is no need of tampering 
with our code in this experimental work—- 
we can accomplish whatever is necessary 
through the administrative. It is not incon- 
ceivable that the Federal Trade Board will 
tighten up the law of representations by 
advertising. The Postal authorities have 
already done so in response to a general 
raising of the standards of business hon- 
esty throughout the country. Much that the 
Negotiable Instruments Law leaves unsaid 
about checks or undefined with reference 
to ordinary negotiable instruments — busi- 
ness hours, for example—is conceivably 
within the power of banking commissioners 
or the Federal Reserve Board to regulate. 


Business men may aid in the process of 
passing beyond the barrier of the code by 
making their own carefully drawn blanks 
for their ordinary contracts, and by culti- 
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vating their own fictions. Thus the fiction 
involved in the “post dated” check, is be- 
coming very popular in certain business, in 
which it would hardly have been consid- 
ered respectable when the Negotiable In- 
struments Law was written.’ It is not 
necessary to talk here of such stretching of 
words as the Interstate Commerce clause in 
the Constitution has suffered to meet the 
needs of modern life, or to discuss the sins 
and acts of benevolence committed by the 
courts in the name of interpretation. 
Spurious interpretation is now pretty well 
understood,”® and though exposed, it still 
thrives. In a word, codification may block 
legislation, but it cannot stop law-making. 


Yet, notwithstanding the insinuations of 
the New York Judge with the “average lay 
mind,” the chief business of lawyers is not 
to evade the law nor, except in periods of 
aggravated glossation, to make burdens too 
grievous to be borne, with their fine distinc- 
tions. There comes a time in the history 
of every code that endures, when its mean- 
ing becomes established, when verbal quib- 
bling is practically ended, when the inci- 
dence of the law is shifted like that of an 
old tax to the shoulders that must bear it, 
when it is understood or at least generally 
acted upon, even by those who have made 
no special study of it, when in short, it be- 
comes an integral part of the civilization of 
the land. Even its arbitrary provisions at 
such a time cease to be matters of indiffer- 
ence. One need only think of those Eu- 
ropean countries where keeping to the left 
became the fashion instead of keeping to 
the right. To change the rule today would 
involve a rebuilding of cars and buses, rail- 
way stations and switches, the substitution 
of left-drive automobiles for right-drives 
and most important of all a complete 
change in the habits of the people. So far 
as the codes represent no departure from 
the old law, this process of integration may 


(19) N. I. L. Section 12 is only permissive. 
Cf. note on postdated checks in Yale Law Jour- 
nal, Jan., 1920. 

(20) Cf. Roscoe Pound, Spurious Interpreta- 
tion, 7 Columbia Law Review, 379. 





be very rapid; it may be nearly accom- 
plished at the very outset. It can never be 
fully accomplished in a dynamic society ; but 
as this condition is approached, men of law 
readily turn their attention from the words 
and become students of principles. They 
look behind the words to realities—to the 
social meaning—to living facts—to the 
spirit that giveth life to purpose—it is all 
the same, 


The Glossators have been followed by 
Commentators not only in the history of 
Justinian’s code in the Middle Ages, but 
also under slightly different guises in the 
application of practically every code from 
our Bible to our Constitutions.** 

Commentaries are, however, a new sea- 
son’s planting—though the threshing has 
reached to the next sowing time, we have 
passed beyond the aftermath of codifica- 
tion, 

NATHAN ISAacs. 

Pittsburgh, Pa. 


(21) “The Law” and the Law of Change, 65 
N. of Pa. Law Review 665, 748. 
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Laws 1917, ec. 624, providing for treble com- 
pensation in cases where a minor of permit 
age is allowed to work without a permit, is 
constitutional. 


Action to review an order of the Industrial 
Commission awarding under the Workmen’s 
Compensation Act treble damages to a minor in 
the employ of plaintiff, said minor being of 
permit age, but employed without a permit, It 
appears that the minor falsely represented him- 
self to be above the permit age, and that the 
employer relied upon such representation in 
employing him. 

VINJE, J. The claim that the award should 
be set aside because of the false representations 
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of the minor as to his age is disposed of ad- 
versely to plaintiff by the ruling in Stetz v. F. 
Mayer Boot & Shoe Co., 163 Wis. 151, 156 N. 
W. 971, Ann. Cas. 1918B, 675. A strong appeal 
and an able argument is presented to the court 
to overrule its decision in Brenner v. Heruben, 
170 Wis. 565, 176 N. W. 228, holding that chap- 
ter 624, Laws of 1917, providing for treble com- 
pensation in cases where a minor of permit age 
is allowed to work without a permit, is consti- 
tutional. Counsel for plaintiff presented a brief 
as amici curiae in that case, and made an oral 
argument therein. We have carefully consid- 
ered the briefs filed in this case, and find that 
the arguments but supplement those made in 
the Brenner Case. A reconsideration of the 
subject-matter but confirms us in the view that 
the Brenner Case was correctly decided, and 
should be adhered to. 
Judgment affirmed. 


KERWIN and ESCHWEILER, JJ., took no 
part, 


Note—Penalizing Employer of Minor in Work- 
men’s Compensation Act—The case of Brenner 
v. Heruhen, 170 Wis. 565, 176 N. W. 228, was 
dissented from by two of the seven judges. In 
the dissenting opinion by Eschweiler, J., there is 
presented very strong reasoning to the effect that 
the Workmen’s Compensation Act, being a statute 
not based upon fault, at all, or even on proximate 
cause, an amendment basing right for recovery of 
treble damages for employing a minor without 
permit is to recover upon a tort and, therefore, 
is an amendment (1) not germane to such an 
act, and (2) involves proximate cause. 

The majority opinion, in that case, reasons that 
as under the scheme of the Workmen’s Compen- 
sation Act there need be no delict on the part 
of employer to give a right of action to employee, 
you may classify so that a minor working with 
out permit may be entitled as the statute provides 
for treble damages. But in this, it seems to us, 
there is a classification of employers at fault, in 
some cases, when the general scheme is that 
fault is not considered in any case. It seems to 
this annotator, therefore, that the scheme of 
Workmen’s Compensation Act is departed from, 
and while single damages may be recovered for, 
because the question of fault is not involved in 
their recovery, yet when additional damages are 
. sought, you must rely on fault contributing to 
injury of employee. In other words, the statute 
may provide, that fault by employer in employing 
a minor does not exclude the minor from the 
benefits of Workmen’s Compensation Act, but, if 
he applies for relief thereunder this is his privi- 
lege, but the recovery should be pro tanto only 
as to his actual damages. 


But should his damages be treble as the statute 
provides? It seems to me they should be, but 
the question of fault and of fault being the 
proximate cause of injury is to be considered, 
and, if found to exist, the recovery should be 
three times that under the Compensation Act 
less what the minor realizes in his judgment there- 
under; in other words, the recovery under negli- 
gence of employer should be for double damages. 





We have discovered no legislation of the kind 
except in Wisconsin, and the main and dissenting 
opinions in the Brenner case do not cite any 
but Wisconsin cases. 


The majority opinion there says: “It was no 
doubt a consideration of those (certain) facts that 
induced the Legislature to permit injuries to 
minors of permit age employed without a permit 
in direct violation of law, to be compensated for 
under the Workmen’s Compensation Act upon 
condition that treble compensation should be paid. 
It was within the legislative field to prescribe 
reasonable conditions for permitting injuries un- 
der such employments to be so compensated. 
But this could be effectuated by giving the minor 
his single recovery where no question of fault 
would be involved and allowing recovery as to the 
two-thirds where fault had to be shown on the 
part of employer. That being shown the jury 
could be instructed that if there was a finding 
for plaintiff, his damages should be twice that of 
his recovery under the Compensation Act. In 
this way the employer could have his ordinary 
judicial day in court and the only burden put 
upon the minor would be that put on any other 
suitor not coming under the Compensation Act, 
except that his damages could not exceed or come 
below what is the measurement under the Com- 
pensation Act. State policy as to minors would 
be given force and the scheme of the Compensa- 
tion Act also recognized. It also would not in- 
volve a sort of double rule in classification in 
remedies as regards employees under an act 
putting all on the same footing. The question, 
while not capable of much annotation, is interest- 
ing in the matter of right of classification of 
employees under Workmen’s Compensation 
Acts, 

C 








HUMOR OF THE LAW. 


“But,” demanded the lawyer, “what makes 
you think that your husband could ever afford 
to pay such an outrageous amount of alimony?” 


“Why,” replied the fair plaintiff, “he told me 
with his own lips that if he were only single 
he’d be a_ millionaire.’—American Legion 
Weekly. 


Elihu Root referred wittily at a New York 
luncheon to the harm which prohibition has 
done to business. 

“For example,” he said, “a man advertised 
for offers the other day for a dozen gross of 
corkscrews that he was willing to let go very 
cheap.” 

Mr. Root paused impressively. 

“The only offer the poor fellow got,” he said, 
“came from a music publisher who was ready 
te take the corkscrews in exchange for a ton 
of drinking songs.”—Exzchange. 
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1. Alteration of Instruments—Fraud.—If the 
maker, with knowledge of unauthorized altera- 
tion made after its delivery, or with knowledge 
of fraud, either promises to pay the note or 
makes a partial payment thereon, he thereby 
ratifies the alteration and waives the defense.— 
Green v. Harsh, Ala., 86 So. 392. 


2. Attorney and Client—Cessation of Litiga- 
tion.—As a general rule, the authority of an at- 
torney to represent his client ceases when the 
case is finally disposed of; that is, when final 
judgment is entered therein.—Hamilton v. Ham- 
ilton, Tex., 225 S. W. 69. 


3. Bankruptey—Composition. — Bankruptcy 
Act, § 57n, denying to claims not proved within 
one year the right to share in the bankrupt es- 
tate, does not deny to any creditor the right to 
share in a fund offered by the bankrupt to his 
creditors in composition and distributed under 
§ 12.—In re Englander’s, Inc., U. S. D. C., 267 
Fed. 1012. 

4. Discharge. — Discharge 
will not bar the right of a surety who paid 
debt due from the bankrupt, where the surety 
was not given the required notice, and had no 
actual knowledge of the bankruptcy proceedings 
prior to payment, even though the debt was 
scheduled and other creditors given notice.— 
Dodgen v. McCrea, Tex., 225 S. W. 71. 


in bankruptcy 








5. Misrepresentation.—A false statement on 
which a bankrupt obtained money or propert 
on credit, which will bar his discharge, under 
Bankruptcy Act, § 14b, subd. 3, must be a finan- 
cial statement, as distinguished from a mere 
misrepresentation.—In re Morgan, U. S. C. C. A., 
267 Fed. 959. 

6. Moral Obligation—A debt discharged in 
bankruptcy is not in fact paid but the debtor is 
relieved from payment while the moral obliga- 
tion remains unsatisfied, and is a sufficient con- 
sideration to support a promise to revive and 
pay the debt.—Holden v. Chamberlain, N. D., 179 
N. W. 707. 

 F Preference.—Generally a creditor hold- 
ing two debts at the same time, on one of which 
he has received a preference, may not prov 
the other in bankruptcy proceedings without 
surrendering his preference on the first.—In re 
Dix, U. S. D. C., 267 Fed. 1016. 

8. Surety.—The surety on the bond of road 
contractors was not released because two of the 
principals became bankrupt and were dis- 
charged.—Kimmel v. State, Ind., 128 N. E. 708. 

9. Bills and Notes—Negotiation.—A negotiable 
note being payable to the order of a specified 
person, the indorsement of such person is neces- 
sary to the further negotiation of the instru- 
ment, and when the same is indorsed in blank, 
not specifying any indorsee, it is thereafter pay- 
able to bearer and may be negotiated by deliv- 
ery.—Stevens v. Pierce, Okla., 193 Pac. 417. 

10. Brokers—Binding Contract.—Before he is 
entitled to a commission, a broker must obtain 
a binding written contract from his client, ob- 
ligating him to purchase the owner's land on 
the terms specified in the contract of employ- 
ment, or bring to the owner a purchaser ready, 
willing, and able to buy on those terms.—Cook 
v. Salisbury, Mo., 225 S. W. 112. 

11. Dual Employment.—A broker cannot 
recover a commission for furnishing a purchaser 
for land, where he was under employment by 
the proposed purchaser at the same time he was 
acting for the seller, without disclosing to the 
seller that he was the agent of the purchaser.— 
Gardner vy. Buechler, Conn., 111 Atl. 589. 

12. Revocation.—One-who contracts with a 
broker to procure a purchaser for property, 
without time prescribed within which the broker 
must exercise his authority to procure a buyer 
after a reasonable time may revoke the author- 
ity in good faith, and end the broker's right to 
commission; but if negotiations are pending 
with a buyer procured by the broker, and i 
latter’s authority is revoked in bad faith, anu 
to evade payment of commission, the employer 
is not relieved from such payment.—Baskett vy. 
Jones, Ky., 225 S. W. 158. 

13. Carriers of Live Stock—Delay.—Before 
carrier can be held liable for delay of interstate 
shipment, shipper must show negligence or some 
other fault on carrier’s part.—Miller v. Quincy 
O. & K. C. R. Co., Mo., 225 S. W. 116. 

14. Carriers of Passengers—Proximate Cause. 
—In an action by a passenger against a car- 
rier to recover for personal injuries, recovery 
will not be barred by reason of negligence of 
the plaintiff unless the evidence establishes that 
such negligence was the proximate cause of his 
injuries.—Guilfoile v. Smith, Conn., 111 Atl. 593. 
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15. Champerty and Maintenance — Hostile 
Possession.—Where defendants were -claiming 
and holding a boundary as their own hostilely 
to the claims of plaintiff at the time of execu- 
tion of conveyance of such boundary to him, 
plaintiff's title is champertous.—Gilbert vy. Car- 
ter, Ky., 225 S. W. 143. 

16. Compromise and Settlement — Marriage 
Promise.—A bona fide settlement of a breach of 
marriage promise is a valid consideration for 
note.—Westernberg v. Bhend, Wis., 179 N. W. 
742, 


17. Contraets—Breach of Warranty.—In an 
action for damages for breach of a warranty, 
a plea which avers that the parties had agreed 
to settle by arbitration any differences arising 
from the transaction is bad because the averred 
agreement is an attempt to settle by arbitration 
the right to maintain an action for breach of 
contract and thus oust the courts of their juris- 
diction.—Steinhardt vy. Consolidated Grocery Co., 
Fla., 86 So. 431. 


18.——-Inadequacy of Consideration. — Inade- 
quacy of consideration is no defense to the en- 
forcement of a contract voluntarily made. 
Riegel v. Wollenshlager, Cal., 193 Pac. 160. 








19. Unilateral.—A contract reciting the re- 
ceipt from plaintiff of a certain amount in part 
payment for the price of described lot and house, 
and stating the entire purchase price, signea 
by the vendors, was not unilateral.—Stroud v. 
Moore, Ga., 104 S. E. 633. 


20. Corporations—Express Warranty. — To 
hold agent of corporation personally liable on 
corporation’s notes which he signed, there must 
be some element of deceit or fraud in that which 
the agent did, or an express or implied warranty 
on his part that he had authority to bind the 
corporation.—Loveland v. Hanson, Wis., 179 N. 
W. 782. 

21. Holding Out Agent.—Where a corpora- 
tion conducted business through its secretary . 
such a way as to induce those with whom it 
dealt to assume that secretary had power as its 
general agent and could contract on its behali, 
the corporation, as it can act only throug. 
agents, would be estopped to deny the secre- 
tary’s authority.—Hopkins v. Paradise Heighi: 
Fruit Growers’ Ass'n, Mont., 193 Pac. 389. 

22.——Secret Profits.—In corporation's action 
against promoter to recover secret profits real- 
ized on sale to corporation, the promoter, occu- 
pying a fiduciary relation toward the corpora- 
tion and his associates therein, has the burde:. 
of showing that he made full disclosure of . 
fact that he was profiting by the transaction. 
Victor Oil Co., v. Drum, Cal., 193 Pac. 243. 

23.——Slander.—A corporation is liable for 
oral defamation by an agent only when it ex- 
pressly authorized the agent to utter the def- 
amation or ratified it thereafter.—Choctaw Coal 
& Mining Co. v. Lillich, Ala., 86 So. 383. 

24. Subscriptions to Stock.—One who is in- 
duced by false and fraudulent representations 
to subscribe to the stock of a corporation, and 
promptly repudiates such subscription, and at- 
tempts to have it cancelled, upon the discovery 
of the fraud in its procurement, cannot be held 
liable, after the insolvency of such corporation, 











for an assessment against him for the purpose 
of raising a fund to pay its debts.—Stalnaker 
v. Gum, W. Va., 104 S. E. 730. 


25. Covenants—Restrictions. — There is no 
valid difference in principle between a restrictive 
covenant made by a vendee for the benefit of 
land retained by the vendor, and one made by : 
vendor touching his remaining land for the 
benefit of that conveyed to his vendee.—Cole v. 
Seamonds, W. Va., 104 S. E. 747. 


26. Criminal Law—Accomplice.—An ‘accom- 
plice” is a person concerned in the commission 
of a crime, whether he directly participates in 
the commission of the act constituting the of- 
fense or aids and abets in its commission, or, 
not being present, has advised or encouraged its 
commission.—State v. Grimmett, Ida., 193 Pac. 
380. 





27. Accomplice. — The term “accomplice” 
means a partaker in the commission of a crime, 
a person who knowingly, voluntarily, and with 
common intént with the principal offender unites 
in the commission of a crime; one of the tests 
of_an accomplice being that, if the partaker can 
be indicted and punished for the crime for which 
the accused is being tried, he is an accomplice; 
otherwise not.—State v. Turnbow, Ore., 193 Pac. 
485. 

28.——Good Faith.—In prosecution for grand 
larceny by stealing sawlogs, instruction that if 
the jury found the defendant took the logs but 
claimed ownership and manifested by words and 
acts at the time, then this would rebut any 
felonious taking under the law, and defendant 
was not guilty, was properly refused, since it 
disregarded the element of good faith in the 
claim of ownership.—Bridgman y. State, Ark., 
225 S. W. 1. 

29. Subornation of Perjury.—‘sSubornation 
of perjury” consists in procuring or instigating 
another to commit the crime of perjury, and, 
though it is accessorial in its nature, it is an 
offense separate and distinct from perjury, s« 
that a defendant accused of that offense may 
be tried before the conviction of the perjurer.— 
State v. Chambers, N. C., 104 S. E. 670. 


30. 








Suspended Sentence. — Where accused 
seeks the benefit of the suspended sentence act, 
it is not necessary that the fact that he had 
never been convicted of a felony be proved by 
the record, since a record may be the best evi- 
dence of an affirmative fact but is not required 
to negative the existence of a given fact.— 
Rogers v. State, Tex., 225 S. W. 57. 

31. Death—Damages.—The measure of dam- 
ages to parents for the death of a minor son 
never been convicted of a felony be proved by 
maintaining himself, is the amount they would 
have had a reasonable expectation of receiving 
to negative the existence of a given fact.— 
Williams, Tex., 225 S. W. 89. 

32. Deeds—Delivery.—There can be no deliv- 
ery of a deed by a dead hand, since a deed as 
such must operate, if at all, inter vivos—Mum- 
power v. Castle, Va., 104 S. E. 706. 

33. Divoree—Annulment of Decree. — Wife 
has right to have divorce decree obtained by 
husband by fraud annulled after husband's 
death, if decree affected her rights in any prop- 
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erty left by him at his death.—Richmond v. oa 4 make — on ras — Sa — 
ric 995 , 28 another has incurred, an he obligation may be 
Richmond, Mo., 225 8. W. 136. one imposed by law.—City of Springfield v. 

34. Ejectment—Nature of. — An action in Clement, Mo., 225 S. W. 120. 


possession of 
Bodkin, 


“ejectment” is merely tp recover 
land based on legal title—Edwards v. 
uU. S. D. C., 267 Fed. 1004. 


35. Equity—Obstacle to Enforcement.—The 
authority of a court of equity to enforce its 
judgments or decrees when obstacles have 
arisen since their rendition is well recognized, 
and usually invoked by a bill there 
Outlaw, Ala., 179 N. W. 380. 





36. Estoppel—Definition. — The doctrine of 
estoppel is not to be lightly invoked against the 
exercise of the sovereign power of the state to 
levy and collect taxes for the support of the 
government.—Outer Harbor Dock & Wharf Co. 
v. City of Los Angeles, Cal., 193 Pac. 137, 


37. Evidenee—Estoppel. Where contract 
provided for sale of land at specified price per 
acre, purchaser’s acceptance of deed did not 
estop him from showing a shortage in the acre- 
age and from recovering amount overpaid; the 
deed being the act of the vendor in assumed 
execution of the contract.—State vy. Brewer, N. 
C., 104 S. E. 655. 


38. Frauds, Statute of — Memorandum on 
Check.—Where purchaser under parol contract 
gave the vendor a check which recited that it 
was “payment on the Watts street house,” and 
the vendor indorsed it, such check constituted a 
sufficient memorandum in writing.—Harper v. 
Battle, N. C., 104 S. E. 658. 


39. Fraudulent Conveyances — Inadequate 
Consideration.—Inadequacy of consideration is 
evidence of a fraudulent intent on the part of 
the grantor, of the grantee’s knowledge thereof. 
and lack of bona fides.—Clarke v. Philomath 
College, Ore., 193 Pac. 470. 


40. Gifts—Delivery.—The rule that gifts by 
way of a declaration of trust are upheld as exe 
cuted gifts does not apply to attempted gifts of 
choses in action which are not effectual because 


of a lack of symbolical delivery.—Poff v. Poff, 
Va., 104 S. E. 719.- 
41. Husband and Wife—Abandonment. — At 


common law abandonment by or neglect of 
husband to support his wife was not a criminal 
offense. Statutes, therefore, making such acts 
indictable and punishable as a crime, must b 
hoagr construed.—Stedman vy. State, Fla., 86 
0. 428. 


42. Estoppel. — Where land 
wife had previously been conveyed in part to 
husband, and where the land was thereafter 
used as a whole, was dealt with by wife as the 
agent of husband, due to his insanity and failing 
health, and was at no time in the exclusive ad- 
verse possession of the wife, neither the hus- 
band nor his heir was estopped from claiming 
the land previously conveyed te husband as 
against successors in interest of persons to 
whom the wife conveyed it.—Graf v. Newman, 





conveyed to 





Wis., 179 N. W. 780. 

43. Partition.—An heir of the grantee in 
such deed first dying inherits no part of the 
land so invested in the joint tenants and has 
no right to a partition of the property con- 
veyed.—Carter v. Carter, W. Va., 104 S. E. 558. 

44.——-Tort of Wife.—At common law the hus- 
band was liable for the tort of his wife, al- 


though committed without his knowledge or 
consent and in his absence, even though living 
separate at the time.—-Young v. Newsom, N. C., 
104 S. E. 660. 


45. Indemnity—Attorney Fees.—A contract to 
recover attorney’s fees is a contract of indem- 
nity, which is only effective in case of a breach 
on the part of the maker.—McCoun y. Shipman, 





Ind., 128 N. EB. 683. 

46. Reimbursement.—To “indemnify is to 
reimburse another for some loss, and an action 
for indemnity rests on an obligation of one 
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47. Injunction—Release. Legal proceedings 
will not be enjoined on grounds of which the 
persons aggrieved may avail himself in the ac- 
tion; hence an action at law for personal injur- 
ies will not, where there was no claim that there 
was any danger of multiplicity of suits, be en- 
joined because the plaintiff had executed a re- 
lease; for the release may be presented in de- 
fense of the action.—Michigan City Car Co. v. 
Estfam, Ind., 128 N. E. 702. 


48. Insurance — Change 
Under a life insurance policy, 
beneficiary thereunder may be changed by the 
insured by consent of the company, the bene- 
ficiary may be changed without consulting the 
beneficiary named in the policy.—Toussant v. 
National Life & Accident Ins. Co., La., 86 So. 415. 


49._—_—_Estoppel.——The grand body of a fra- 
ternal benefit society is not estopped to claim a 
suspension and consequent forfeiture, where the 
member fails to pay assessments within the 
time provided by the laws of the order, not- 
withstanding the fact that a belated payment 
thereof may have been made to and accepted 


of Beneficiary. 
providing that the 


by the local officers or tent.—Calhoun v. The 
Maccabees, Tex., 225 S. W. 95. 
50. Judicial Sales—Deficiency.—It is a gen- 


eral rule that an increase or abatement of the 
purchase price of land sold at a judicial sale 
will not be permitted for excess or deficiency 
in quantity after confirmation of such sale, 
whether the deficiency results from a defect in 


titie or a shortage in acreage, unless there be 
after-discovered fraud. misrepresentation, or 
mutual mistake.—Pechin vy. Porterfield, Va., 104 
S. E. 695. 

51. Judgment—Collateral Attack.—A “collat- 


a judicial proceeding is an at- 
defeat, or evade it, or deny its 
in some incidental proceeding 
for the express purpose of 
Rice, Okla., 193 Pac. 


eral attack” in 
tempt to avoid, 
force and effect, 
not provided by law 
attacking it—McDougal v. 
415. 


52. 





Setting Aside.—Rev. Laws 1910, § 5267, 
subd. 7, permitting vacation of a judgment after 
the term for “unavoidable casualty or misfor- 
tune,” preventing the party from prosecuting or 
defending, refers to events which human pru- 
dence or foresight cannot prevent, such as dis- 
ease and death, miscarriage of the mails or mis- 
take in the wording of a telegram.—Wagner v. 
Lucas, Okla., 193 Pac. 421. 

53. Landlord and Tenant—Personal Conduct. 
—Immoral conduct, in the generally accepted 
meaning and understanding thereof, includes 
only such acts and practices as are inconsistent 
with decency, good order, and propriety of per- 
sonal conduct.—Paust v. Georgian, Minn., 179 N 
W. 735. 

54. Subletting.—In absence of provision 
against subletting, a tenant has a right, as an 
incident of his estate to sublet the demised 
premises, or any part, without lessors’ consent. 
—Rosenberg v. Taft, Vt., 111 Atl. 583. 

55. Life Estates—Growing Crop.—Except as 
the rule may be modified by statute, where one 
having the title to a farm for his own life 
leases it for a share of a wheat crop delivered 
at market and dies after the crop is sown and 
before it has matured, his estate is not entitled 
to any part of the crop.—Wyandt vy. Merrill, 
Kan., 198 Pac. 366 


56. Limitation of Actions — Installments. — 
Where a judgment is made payable in install- 
ments, the statute of limitations applies to each 
installment separately, and does not begin to 
run on any installment until it is due.—Simon- 
ton v. Simonton, Ida., 193 Pac. 386. 


57. Master and Servant—W orkmen’s Compen- 
sation Act.—Where an employe while devoting 
his time to his work was struck in the eye by 
an apple thrown by a fellow servant engaged in 
horseplay, the injury was one “arising out of 
and in the course of his employment,” within 
Workmen's Compensation Law, § 3, subdiv. 
Leonbrund v. Champlain Silk Mills, N. Y¥., 128 N. 
ms. Tiki. 
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58. Monopolies—Defense.—In an action by a 
corn products company for the purchase price of 
glucose sold, where defendants admitted the in- 
debtedness, a violation of the Anti-Trust Law 
by plaintiff in selling the goods constituted no 
defense.—Dreyfus Bros. v. Corn Products Co., 
Ala., 86 So. 386. 


59. Negligence—Contributory Negligence. — 
Contributory negligence is a special defense, 
the support of which by a preponderance of the 
evidence always rests upon the defendant or the 
party setting it up, while under the general 
issue or the mere specific denials of the aver- 
ments of the complaint all the defendant is re- 
quired to do is to overcome the effect of the 
evidence introduced in support of the complaint. 
—Coffman v. Singh, Cal., 193 Pac. 259. 

60. Novation—Abandonment of Contract.—In 
action on land contract, the abandonment of the 
contract sued on and the substitution of a new 
contract therefor, which the defendant offered 
to perform according to its terms, held a good 
defense.—Gray v. King, N. C., 104 S. E. 646. 


61. Patents—Estoppel.—Where the patent of- 
fice rejects a claim covering a device on its 
merits, and the rejection is acquiesced in, and 
the patent issued, the applicant cannot after- 
wards be permitted a construction of the claims 
allowed wide enough to embrace the claim which 
was rejected.—Elliott Mach. Co. v. P. B. Appel- 
doorn’s Sons Co., U. S. C. C. A., 267 Fed. 983. 

62. Principal and Agent—Imputability.—If 
the party who obtained a note from defend- 
ants was the agent of plaintiff bank in the 
transaction, his knowledge and notice of the 
infirmity of fraud in the note would be imputed 
to plaintiff bank.—Navajo-Apache Bank & Trust 
Co. v. Willis, Ariz., 193 Pac. 297. 

63. Liability of Agent.—Where an agent 
acts within the scope of his authority for a 
disclosed principal, he does not bind himself, 
unless he expressly agrees to become personally 
liable.—Cass v. Lord, Mass., 128 N. E. 716. 


64. Ratification.—The act of the vendor's 
agent in executing a contract purporting to 
specify the terms of the sale of land was rati- 
fied by the vendor’s acceptance of payments 
made in accordance with the terms of the con- 
tract.—Atlanta Banking & Savings Co. v. Chas- 
tain, Ga., 104 S. E. 628. 

65. Ratification—If the person who ad- 
mittedly signed a lease with the lessor’s name 
had no authority so to do, bringing of action 
for rent on such lease by the lessor constituted 
a ratification of its execution, and such ratifi- 
cation could not be objected to by the lessee, 
who had not attempted to avoid the lease for 
lack of authority in the agent who executed 
it for the lessor.—Gross v. Cohen, Mass., 128 
N. E. 714. 

66. Repudiation.—Where an agent makes 
an unauthorized contract, the principal must 
accept or reject it as a whole; he cannot en- 
force the provisions beneficial to himself and 
repudiate those beneficial to the other party.— 
Independent Harvester Co. v. Malzohn, Minn., 
179 N. W. 727. 

67. Reformation of Instruments—Mutual 
Mistake.—A complaint, in a suit for the refor- 
mation of a written instrument, must allege 
that the mistake was mutual, and did not arise 
from plaintiff's own gross negligence, or that 
his misconception originated in the fraud of 
defendant.—Rosenberg Suit & Coat Co. v. Gen- 
eral Accident Fire & Life Assur. Corporation, 
Ore., 193 Pac. 44. 

68. Release—Surety.—Surety, having been 
induced to release co-surety from liability for 
contribution in consideration for assignment 
to surety of co-surety’s stock in hands of cer- 
tain bank as pledgee by representing that there 
were 10 shares of stock was entitled to rescis- 
sion of release, where in fact there were only 
5 shares, regardless of whether such misrep- 
resentations by co-surety were made by fraud 
or by mistake.—Kirchdorfer vy. Heer, Ky., 225 
we. S88. 

69. Sales—Cancellation.—Seller’s measure of 
damages on buyer’s wrongful cancellation of 
contract to purchase corn is the difference be- 
tween the price buyer agreed to pay and the 

















price seller obtained for it upon a resale.— 
Stuckert v. Cann, Del., 111 Atl. 586 

70. Express Warranty.—Where a carload 
of meal was sold without any express warranty 
of quality, there was nevertheless an implied 
warranty that it was of the kind and quality 
specified, and was wholesome and reasonably 
fit for use.—Courtesy Flour Co. v. Westbrook, 
Ark., 225 S. W. 3. 

71. Impossible Performance.—The  war- 

time food regulations of the government, which 
restricted the material that could be used for 
the manufacture of ice cream cones, excused 
the failure of manufacturer of such cones to 
deliver the full amount contracted for, under 
the rule that performance is excused where it 
becomes impossible by some action of authority 
of the government.—Jersey Ice Cream Co. v. 
Banner Cone Co., Ala., 86 So, 382. 
72. Rescission.—Where defendant purchased 
a plant to be installed in its cheese factory, and 
installation was unreasonably delayed through 
no fault of defendant, it was entitled to rescind 
by giving reasonable notice of intention to re- 
scind in case installation was not made by a 
specified time.—Sliter v. Creek View Cheese Fac- 
tory, Wis., 179 N. W. 745. 

73. Trade Unions—Suspension of Members.— 
Members of a local lodge of a trade union, 
which possessed property valued at $4,000, and 
who are entitled to death and disability benefits, 
have property rights which would be lost in 
the event of suspension or expulsion, and which 
can be protected by the courts.—Gardner v. 
Newhert, Ind., 128 N. E. 704 

74. Trespass—Licensee.—One entering anoth- 
er’s premises under a license and abusing the 
license, not by mere nonfeasance, is only a 
trespasser from the time when he goes beyond 
the purpose for which he was permitted to 
enter, and does not become a trespasser ab initio. 
—Louisville & N. R. Co. v. Bartee, Ala., 86 So. 
394. 

. 75. Trusts—Sale by Trustee.—Where the will, 
which created a trust, authorized the trustee 
to sell the real estate composing the trust, a 
sale by the trustee is valid, though made with- 
out the previous sanction and permission of 











the chancellor.—Vickers v. Vickers, Ky., 225 
Ss. W bs 
76. Waters and Water Courses—Natural 





Water Course.—A stream existing from time im- 
memorial, made by flow of waters arising from 
seepage from the hills or collected in one chan- 
nel by the general slope of the surrounding 
country, having well-defined banks through 
which water is accustomed to flow, serving the 
useful purpose of carrying away water that 
would otherwise accumulate on the lands, and 
having a flow, though not continuous, fairly 
regular and not the offspring of sudden and 
unusual freshets, is a “water course’ within 
the common law.—Hansen y. Crouch, Ore., 193 
Pac. 454. 


77. Wills—After-Born Child.—Where testa- 
trix devised land to her nephew, and at his 
death to go to his children equally, children 


of the nephew and a second wife born after the 
death of the testatrix are entitled to share, 
the testatrix having stood in loco parentis to 
her nephew, and the gift being for all, so, while 
the remainder vested on death of the testatrix 
in those children of the nephew then born, it 
would open to let in after-born children.—Rob- 
erts v. Scyphers, Va., 104 S. E. 698. 

78. Description of Devise—Where a will 
does not specifically describe land devised, parol 
evidence is always admissible to identify the 
land, and also to identify the beneficiary.—Payne 
v. Payne, Va., 104 S. E. 713. 

79. Insane Delusion.—The test as to valid- 
ity of will executed by a testator, laboring un- 
der an insane delusion, is not whether testator 
had general testamentary capacity, but whether 
the insane delusion materially affected will.— 
In re Shanks’ Will, Wis., 179 N. W. 747. 

80. Vesting.—In doubtful cases the law 
leans in favor of an absolute rather than a 
defeasible estate and favors an early vesting 
of estates.—In re Griffiths’ Will, Wis., 179 N. W. 
768. 























